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25.2 EDITORS’ NOTE
“You have to understand
that no one puts their children in a boat
unless the water is safer than the land”
- Home by Warsan Shire
The impacts of climate change are felt by us all–whether that
change is the insidious result of global warming or an immediate consequence of environmental hazards, like oil spills or airborne toxins emanating from a chemical plant. But the reality that we are all affected
equally is a myth. Climate change is not felt the same by us all. It’s “not
the great Equalizer. It is the Great Multiplier.”1 It should come as no
surprise that the people who have been historically disenfranchised in
this country, working class people of color, immigrants, disabled people,
Women, and the LGBTQ+ community, bear these environmental burdens disproportionately. They suffer toxic living conditions, including
poor air and water quality, proximity to toxic industrial operations, and
exposure to natural disasters, at much higher rates than their white and
affluent counterparts. Those disproportionately impacted also face diminished political power to effectuate systemic change to these toxic
living conditions.
Championed by Black, Latinx, Asian, Pacific Islander, and Native
Americans, the environmental justice movement was organized around
this reality. Environmental justice advocates have shown that poor
communities of color are routinely targeted by government agencies and
corporations to site toxic facilities. The goal of the political movement is
to achieve equal environmental protection under the law and to preserve
the right to live in a community that is safe and healthy.2 The Environmental Protection Agency provides this definition of environmental justice: “the fair treatment and meaningful involvement of all people regardless of race, color, national origin, or income, with respect to the
development, implementation, and enforcement of environmental laws,
regulations, and policies.”3 This movement contemplates the intersection of environmentalism and environmental racism, which is the deprivation of clean, safe, and healthy living conditions based on racist practices and policies.
According to Jaqueline Patterson, Founder and Executive Director
of the Chisholm Legacy Project, the history of environmental racism
and degradation is “rooted in rampant extraction and exploitation of

1 Mary Annaïse Heglar, We Don’t Have to Halt Climate Action to Fight Racism,
HUFFPOST, https://perma.cc/8GNX-5ZXQ (last updated: June 16, 2020).
2 What is Environmental Justice?, DETROITERS WORKING FOR ENVIRONMENTAL
JUSTICE, https://perma.cc/A63N-R427 (May 18, 2022).
3 Learn About Environmental Justice, U.S. ENV’T PROT. AGENCY, https://perma.cc/
79FW-9XM4 (May 18, 2022).

humans and natural resources.”4 Contrary to notions of the explorer as a
foundational image of nation-building, the United States was established
by a violent extraction methodology by taking this land from its original
inhabitants. The extraction of land is connected to the extraction of people from Sub-Saharan Africa in the trans-Atlantic Slave Trade. The extraction and exploitation agenda in their purpose and effect disregard
human, civil, and earth rights.5 These rights are disproportionately out of
reach to people of color because they are starting from a place of substandard housing, limited access to civic processes, education, and
health care, and the constant threat of police violence. Climate justice
writer, Mary Annaïse Hegler, urges the mainstream strands of the
movement to expand its definition of environmental justice to include
the dynamic between climate change and violence:6
It’s time to talk about how extreme heat begets extreme violence—and how that can interact with an already extremely violent police force. It’s time to talk about how extreme heat exacerbates police violence and increases deaths from tasers. It’s
time to talk about what happens in prisons, which often lack air
conditioning and heat, as temperatures skyrocket. It’s time to
talk about climate gentrification. It’s time to talk about the use
of tear gas—which hurts respiratory systems during a pandemic
that is already disproportionately affecting Black people—as environmental racism.
The movement’s genesis is not clear. Marginalized communities
have long protested unwanted land use in isolated instances. In 1982,
however, the environmental justice movement became an organized part
of the national civil rights conversation with the Warren County, North
Carolina protests.7 There, hundreds of local and national Black activists
protested the state’s decision to locate a hazardous waste landfill in a
small, predominantly Black community. While these protests were ultimately unsuccessful, they catalyzed the environmental justice movement
as we know it today.
Today, we face many global catastrophes. We have lived under the
continuing COVID-19 pandemic for over two years. In South Asia, a
4

Jacqueline Patterson, Environmental Justice Keynote Address at Purdue University
College of Agriculture and College of Health & Human Services’ 2022 MLK Jr. Diversity
Awareness Week, YOUTUBE, at 10:00 (Jan. 18, 2022), https://perma.cc/969U-G2KZ.
5 The human rights violated are: “[r]ight to self-determination; [r]ight to safe & healthy
work conditions; [r]ight to highest standard of physical and mental health; [r]ight to food;
right to decent living conditions; [Gender justice]; [and r]ights of youth and children to be
free from exploitation.” Jacqueline Patterson, Social Inequities, Transportation, and Environmental & Climate Justice 2, NAACP, https://perma.cc/82RY-F8N6 (last visited: May 18,
2022). Civil rights violated are: “[e]nsuring people’s physical integrity and safety;
[p]rotection from discrimination on ground such as gender, religion, race, sexual orientation,
national origin, age, immigrant status, etc.; and [e]qual access to health care, education, culture, etc.” Id.
6 Heglar, supra note, 1.
7 Environmental Justice History, OFF. OF LEGACY MGMT. AT THE U.S. DEP’T OF
ENERGY, https://perma.cc/P9TR-C6NT (last visited: May 18, 2022).

severe heat wave has increased temperatures by ten degrees Fahrenheit
for one-fifth of the global population. Our European and Middle Eastern
neighbors are currently at war, with threats of nuclear weaponry. At
home in the United States, we face an uptick in deadly natural disasters,
including seemingly constant western wildfires, deadly hurricanes flooding coastal areas, and tornado outbreaks in the center of the country. All
these issues affect and are affected by our environment. Studies have
linked high levels of pollution to an increased COVID mortality rate.
Rising wheat prices due to climate change has already sparked a wave of
uprisings across the Middle East and North Africa in and after 2011
known as the “Arab Spring;” a complex set of conditions creating water
stress has undermined agricultural livelihoods, resulted in decreased agricultural yields, and increased food insecurity that has played a role in
initiating mass migration of people from these regions. Nuclear war
could render areas unlivable and jeopardize those who have nowhere
else to go.
We on CUNY Law Review understand environmental harms to occupy two interrelated yet distinct categories. The first category, the more
frequently discussed of the two, covers human-made environmental
hazards that have both immediate and prolonged effects on the health
and safety of those who are continuously exposed. Examples of these
hazards range from water table pollution from city garbage dumps to
heightened explosion risks associated with gas pipelines to respiratory
ailments associated with living next to a highway. As a product of racially motivated redlining, NIMBY-ism8, and corporate interests, these
operations and structures tend to be in marginalized communities and
bring with them the dire health hazards listed above.
The second category of environmental harm encompasses the damaging effects of natural disasters, made more deadly and costly by global
warming. Again, those with the least social and political power frequently occupy areas more vulnerable to damage, such as floods or extreme
heat, and they are less able to protect their homes against such harm and
less able to move elsewhere should such disaster strike. Both Hurricane
Katrina in 2006 and Hurricane Harvey in 2017 illustrated this problem.
In New Orleans and Houston respectively, the lowest lying areas tended
to be low income, minority neighborhoods, and thus suffered the most
damage from flooding.9 This Volume contains articles illustrating both
concepts.
In The Color of Local Government: Observations of a Brown Buffalo on Racial Impact Statements in the Movement for Water Justice,
Professor Tom I. Romero, II argues for the use of racial impact state8

Nimby-ism is defined as “opposition to the locating of something considered undesirable (such as a prison or incinerator) in one's neighborhood.” Nimby, MERRIAM WEBSTER
https://perma.cc/7QZA-ET48.
9 Thomas Frank, Flooding Disproportionately Harms Black Neighborhoods, SCI. AM.
(June 2, 2020), https://perma.cc/BAW3-F46B; Julie Sze, Toxic Soup Redux: Why Environmental Racism and Environmental Justice Matter After Katrina, SOC. SCI. RES. COUNCIL
(June 11, 2006), https://perma.cc/CV5H-BUQ2.

ments modeled on environmental impact statements, as a tool for guiding water equity in fighting toxic municipal water infrastructure.
Romero uncovers the history of water inequality in the United States,
placing the injustice against a backdrop of segregation created by land
dispossession, redlining, racially restrictive covenants, and exclusionary
zoning, pushing Black, Indigenous, Latinx, and other communities of
color closer to highways, factories, hazardous waste facilities, and water
sources polluted with life-threatening chemicals. He explains that today
the lack of access to policy-making procedures and relevant data by local governments are not a by-product of the political system but are designed to disproportionately harm communities of color and limit their
ability to effectively challenge water injustice. Romero concludes by arguing for racial impact statements, a race-conscious tool available to
policy makers that can provide a pathway to inclusive governance and
racial equity.
Author Courtney G. Lee examines how industrial animal agriculture was founded on and continues to propagate racism in Racist Animal
Agriculture. The article examines the harmful effects that industrialized
animal agriculture perpetuates against communities of color from four
perspectives: farmers and ranchers, workers, surrounding communities,
and consumers of color. Acknowledging that more is needed to completely heal from centuries of systemic racism, Lee offers corrective legal measures, like legislation and subsidies, to redress the harms suffered by each of these groups by animal agribusinesses.
Environmental justice advocates Ruhan Negra, Jeanne Bergman,
and Jasmine Graham discuss how the structure and processes of utility
regulation support systemic racism in Regulatory Theater: How Investor-Owned Utilities and Captured Oversight Agencies Perpetuate Environmental Racism. The article starts with the foundational understanding that energy infrastructure has historically been inequitably
distributed and disproportionately harmful to Black and Brown communities. The authors go on to argue that the mechanisms for redressing
these utility sector injustices are so arcane as to be inaccessible to those
that are most affected.
This argument is illustrated through National Grid and New York
City’s (“the City”) recent plans to install a fracked gas pipeline across
communities of color and low-income neighborhoods in Brooklyn. In
2019, National Grid sought to increase customer rates to cover the cost
of this massive infrastructure project, despite evidence that demand for
gas had been falling in the borough. Understanding such a pipeline’s attendant risk of leaks and explosions, community activists intervened and
filed suit against National Grid and the City. Yet, despite their efforts, in
2021, the State Public Service Commission voted unanimously to allow
the project to move forward. The authors argue that centralized utilities,
such as National Grid, form “regulatory compacts” with local government, acceding to government oversight in exchange for reasonable return on investments. In the National Grid Brooklyn Pipeline case, the
government agencies designed to protect the public interest in fact ena-

bled racist fossil fuel infrastructure, demonstrating the damaging effect
these regulatory compacts have on the most vulnerable. In closing, the
article calls for alternatives, including community-owned, renewable,
distributed energy resources and a public take-over of investor-owned
utilities.
CUNY Law Review maintains an additional web-based publication,
Footnote Forum, which produces concise and responsive scholarship by
authors traditionally excluded from legal academia. In conjunction with
this volume, the Footnote Forum has published two pieces on environmental justice, one in the form of a traditional written Note and the other
in the form of a podcast. These pieces compliment the articles in the
print volume and provide lived experience accounts. While the Footnote
Forum is not included within the pages of this volume, we encourage
you to read and listen to these pieces, available at www.cunylaw
review.org.
The first Footnote Forum piece is a Note from CUNY Law Students Shannon Haupt and Phil Miller, titled Cruel and Usual: Contaminated Water in New York State Prisons (“Cruel and Usual”). The article
examines a history of water contamination in New York correctional facilities and the due process difficulties faced by incarcerated litigants
who advocate for better conditions. The piece includes accounts from
currently and formerly incarcerated people, chronicling their daily experiences with foul drinking water and the myriad health issues arising out
of its consumption. The authors discuss the statutory framework at the
federal and state level to ensure potable drinking water, internationally
considered a human right. They then discuss the legal methods available
to incarcerated New Yorkers to improve their water quality, explaining
the administrative grievance process, the Prisoner Litigation Reform
Act, Eighth Amendment claims of cruel and unusual punishment, and
the untenably high burdens of proof required of plaintiffs at all stages of
litigation. Through a review of recent caselaw and personal accounts,
the authors argue that pro se litigants lack funds and access to records
and expert witnesses and accordingly are unable to wage a fair fight
against the well-resourced New York State Department of Corrections
and Community Supervision. Of the few grievances that have advanced
to litigation, none of them have survived summary judgment.
As a companion to Cruel and Usual, Footnote Forum has also produced a podcast, titled Cruel and Usual: The Podcast Edition. Footnote
Forum editor, Colby Williams, leads an investigative journalism piece
with the help of Cruel and Usual’s authors, Haupt and Miller. Haupt explains how they learned about prison water contamination and how they
conducted their subsequent investigation. Williams includes interviews
with the lawyers who have been engaged in the clean water fight and
who supplied Haupt with information throughout their research. The
podcast also contains personal accounts of dirty prison water from coauthor, Miller; his recollections ground the research and legal history in
the true human cost of depriving the incarcerated of potable drinking
water.

Though diverging from this issue’s overall theme, other works published in this issue demonstrate the Law Review’s dedication to progressive legal scholarship that make questions of legal, social, political and
economic change central. The Notes and Comment section features Val
Rigodon’s note entitled Death by a Thousand Duck Bites in a No-Man’s
Land: Navigating Section 230’s Scope and Impact in a Changing Internet and World. While online intermediaries that host or publish thirdparty or user content are often immune from liability under 47 U.S.C.
§ 230 of the Communications Decency Act, Rigodon argues for courts
to change their interpretation of the provision to allow individual plaintiffs to hold the platforms accountable for harms facilitated by using the
platforms.
In Domestic Violence and Leave Laws: What New York State Can
Learn from Washington, D.C. and New Jersey, Nusrat J. Khan argues
for expansive paid leave laws in New York State to offset the financial
abuse of survivors in the context of intimate partner violence (“IPV”).
Nearly 99% of survivors of IPV experience some form of financial
abuse and costs the U.S. economy $3.6 trillion.10 Khan draws on experiences from direct services to explain the real-life impact of narrow family leave laws. Though federal and state aid and paid leave laws provide
resources for survivors of IPV, these laws are insufficient at accounting
for paid leave time and survivors who do not fall under the purview of
the laws, namely undocumented workers. Khan draws on data on unmet
needs of New Yorkers and expansive paid leave provisions in Washington, D.C. and New Jersey laws to argue for specific changes in New
York State.
CUNY Law Review exclusively publishes scholarship focused on
the public interest, a prerogative that supports the mission of our law
school to prepare lawyers to practice “law in the service of human
needs.” The communities that we advocate with and for as practitioners
should have access to information relevant to them. To break down barriers to the law and reach a broader audience, CUNY Law Review announced the launch of CUNY Law Review Blog in January 2022. In
March 2022, Summer Blaze Aubrey and Patricia Handlin authored a
Blog post entitled Stop Line 3: A Call to Clear Danger to Our Water,
Climate, and Land in Minnesota about the construction of the Line 3 oil
pipeline, which will “carry the same oil . . . sought to send through the
failed Keystone XL (KXL) pipeline,”11 from Canada to Northern Minnesota and cutting through the Anishinaabe, Ojibwe, and Chippewa
Tribes’ territory. The extraction of oil and fossil fuel here will cause irreparable harm to the environment and public health while violating Indigenous people’s right to self-determination and sovereignty guaranteed by the US constitution and Supreme Court case law.
10 Adrienne E. Adams, Measuring the Effects of Domestic Violence on Women’s Financial Well-Being 1 (2011), https://perma.cc/A6RE-49KG.
11 Summer Blaze Aubrey & Patricia Handlin, Stop Line 3: A Call to Clear Danger to
Our Water, Climate, and Land in Minnesota, CUNY L. REV. BLOG (Mar. 1, 2022),
https://perma.cc/8FE9-2XJD.

The environmental justice movement has long been eclipsed by the
more white and moneyed environmentalism movement. Fundamentally,
the political concepts of both movements are interwoven, compatible,
and largely the same - to protect the environment so that we may live in
health and safety. However, due to systemic racism and intentional and
unintentional exclusion from predominantly white advocacy organizations, the environmental movement has largely been stripped of its intersectional approach.
Now in the wake of the Summer 2020 Black Lives Matter protests
and a national reckoning on racism, the environmental movement must
recalibrate according to environmental justice principles. We hope that
this volume educates and encourages readers to advocate for inclusive,
environmental justice to make a more livable world for everyone.
Sophie Whitin
Senior Editor
CUNY Law Review
Uruj Sheikh
Editor-in-Chief
CUNY Law Review
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